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F a i l u r e  o f  a b i d d e r  t o  s i g n  a b i d  bond i n  t h e  
c a p a c i t y  o f  p r i n c i p a l  c o n s t i t u t e s  a minor  
i n f o r m a l i t y  t h a t  c a n  be waived  where  t h e  u n s i g n e d  
bond is s u b m i t t e d  w i t h  a s i g n e d  b i d .  

S o l i c i t a t i o n  is  c o n s t r u e d  t o  permit  b i d d e r  t o  
u t i l i z e  i n d i v i d u a l  s u r e t i e s ,  r a t h e r  t h a n  corporate 
s u r e t i e s ,  i n  support  of a b i d  bond,  d e s p i t e  t h e  
f a c t  t h a t  t h e  s o l i c i t a t i o n  d o e s  n o t  s p e c i f i c a l l y  
s t a t e  t h a t  s u c h  suret ies  may be  u s e d .  

Where p ro tes te r  does n o t  r e b u t  a g e n c y ' s  s u b s t a n t i v e  
r e s p o n s e  t o  a l l e g a t i o n  c o n c e r n i n g  f i n a n c i a l  a b i l i t y  
of i n d i v i d u a l  su re t i e s  t o  suppor t  b i d  bond,  pro- 
tester h a s  n o t  m e t  bu rden  of proof. 

A s u r e t y ' s  f i n a n c i a l  a b i l i t y  to  p r o v i d e  p e r f o r m a n c e  
and payment bonds  a f t e r  c o n t r a c t  award i n v o l v e s  
matter of c o n t r a c t  a d m i n i s t r a t i o n  n o t  c o g n i z a b l e  
u n d e r  Bid Pro tes t  P r o c e d u r e s .  

Because  a n  award  m u s t  be  made i n  a c c o r d a n c e  w i t h  
t h e  terms o f  t h e  s o l i c i t a t i o n ,  agency  p r o p e r l y  
e v a l u a t e d  prompt-payment  d i s c o u n t s  e v e n  though  
Defense  A c q u i s i t i o n  R e g u l a t i o n  was amended t o  
p r e c l u d e  s u c h  e v a l u a t i o n .  

Geronimo Service Co. (Geronimo)  p ro t e s t s  t h e  p r o p o s e d  
award  of a c o n t r a c t  by t h e  Navy t o  Q u a l i t y  B u i l d i n g  Main te-  
n a n c e  Company ( Q u a l i t y ) ,  t h e  l o w  b i d d e r  u n d e r  i n v i t a t i o n  f o r  
b i d s  ( I F B )  N o .  N62474-82-B-3162, f o r  j a n i t o r i a l  s e r v i c e s  a t  
t h e  T e r m i n a l  I s l a n d  Naval  Complex, Long Beach,  C a l i f o r n i a .  
Geronimo a r g u e s  t h a t  Q u a l i t y ' s  b i d  was n o n r e s p o n s i v e  t o  t h e  
IFB and i m p r o p e r l y  e v a l u a t e d .  We d i s m i s s  t h e  p ro tes t  i n  
p a r t  and d e n y  i t  i n  p a r t .  
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B i d s  were opened  on  October 5, 1982.  Q u a l i t y  s u b m i t t e d  
a r e q u i r e d  bid g u a r a n t e e ,  which was u n d e r w r i t t e n  and  s i g n e d  
by i n d i v i d u a l  s u r e t i e s ,  b u t  n o t  s i g n e d  by Q u a l i t y .  The  
s u r e t i e s  s u b m i t t e d  a f f i d a v i t s  d e t a i l i n g  t h e i r  i n d i v i d u a l  n e t  
w o r t h  and  o u t s t a n d i n g  o b l i g a t i o n s .  Wi th  i ts b i d ,  Q u a l i t y  
o f f e r e d  a prompt-payment  d i s c o u n t ,  which  was t o  be e v a l u a t e d  
u n d e r  t h e  IFB. Geronimo d i d  n o t  o f f e r  a d i s c o u n t .  
Geron imo ' s  b i d  was l o w  w i t h o u t  e v a l u a t i n g  t h e  prompt-payment 
d i s c o u n t ;  however ,  t h e  e v a l u a t e d  d i s c o u n t  made Q u a l i t y ' s  bid 
low. The p r o c u r e m e n t  r e g u l a t i o n s  p e r t a i n i n g  t o  c o n s i d e r a -  
t i o n  o f  prompt-payment d i s c o u n t s  were changed a f t e r  t h e  
s o l i c i t a t i o n  was i s s u e d ,  b u t  b e f o r e  b i d  o p e n i n g ,  d i r e c t i n g  
a g e n c i e s  t o  n o  l o n g e r  c o n s i d e r  s u c h  d i s c o u n t s  i n  e v a l u a t i n g  
b i d s .  - See Defense  A c q u i s i t i o n  C i r c u l a r  No. 76-36, J u n e  30, 
1982,  amending D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  
S 2-407.3 (1976  e d . ) .  Geronimo had n o t i f i e d  t h e  Navy of 
t h i s  change  and u r g e d  amendment t o  t h e  s o l i c i t a t i o n .  The 
Navy d i d  n o t  r e s p o n d  t o  t h i s  r e q u e s t  and Q u a l i t y ' s  d i s c o u n t  
w a s  c o n s i d e r e d  . 

Geronimo c o n t e n d s  t h a t  award t o  Q u a l i t y  would be 
improper b e c a u s e  Q u a l i t y ' s  b id  g u a r a n t e e  was d e f e c t i v e  i n  
t h a t  t h e  b i d  bond l a c k e d  t h e  s i g n a t u r e  o f  a Q u a l i t y  repre- 
s e n t a t i v e  and  t h e  bond was u n d e r w r i t t e n  by i n d i v i d u a l  
s u r e t i e s  r a t h e r  t h a n  by  a corporate s u r e t y ,  c o n t r a r y  t o  t h e  
I F B .  Geronimo a l s o  t a k e s  i s s u e  w i t h  t h e  a b i l i t y  o f  
Q u a l i t y ' s  i n d i v i d u a l  su re t i e s  t o  c o v e r  t h e i r  f i n a n c i a l  
o b l i g a t i o n s  i n  suppor t  of t h e  bond,  i n  t h a t  t h e  o u t s t a n d i n g  
b id  and  p e r f o r m a n c e  g u a r a n t e e s  of o n e  s u r e t y  e x c e e d  i ts  n e t  
w o r t h .  F u r t h e r ,  e v e n  i f  t h e  b i d  bond is c o n s i d e r e d  
a c c e p t a b l e ,  t h e  t o t a l  p o t e n t i a l  l i a b i l i t i e s  of p e r f o r m a n c e  
and  p a y m n t  bonds  a re  beyond t h e  c a p a c i t y  of Q u a l i t y ' s  
i n d i v i d u a l  sure t ies .  Geronimo a d d s  t h a t  t h e  i n d i v i d u a l  
s u r e t y  a f f i d a v i t s  s h o u l d  n o t  b e  a c c e p t e d  a t  f a c e  v a l u e .  

Geronimo 's  f i n a l  c o n t e n t i o n  is t h a t  Q u a l i t y ' s  prompt- 
payment  d i s c o u n t  s h o u l d  n o t  be c o n s i d e r e d  b e c a u s e  o f  t h e  
r e c e n t  DAR change .  Geronimo s t a t e s  t h a t  i t  n o t i f i e d  t h e  
Navy of t h e  c h a n g e ,  w e l l  p r ior  to  b i d  o p e n i n g ,  i n  s u f f i c i e n t  
t i m e  t o  amend t h e  s o l i c i t a t i o n ,  b u t  t h a t  t h e  Navy d i d  n o t  so 
amend to  r e f l e c t  t h e  change .  I n  t h i s  r e g a r d ,  t h e  Navy 
d e f e n d s  i t s  d e c i s i o n  by s t a t i n g  t h a t  t h e  s o l i c i t a t i o n  w a s  
" a l r e a d y  i n  process" b e f o r e  t h e  DAR was changed and  t h a t  
f u r t h e r  amendment r e v i s i n g  t h e  b i d  form and b i d d i n g  
i n s t r u c t i o n s  would have  c a u s e d  "an  undue d e l a y . "  
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Geronimo m a i n t a i n s  t h a t  t h e  a b s e n c e  o f  t h e  b i d d e r ' s  
s i g n a t u r e  on t h e  b i d  bond is n o t  w a i v a b l e  b e c a u s e  i t  is con- 
t r a r y  to  t h e  b i d  bond i n s t r u c t i o n s  ( s t a n d a r d  fo rm ( S F )  2 4 )  
a n d  DAR S 10-201 .2 (d )  (1976  e d . ) .  The Navy correct ly  s t a t e s  
o u r  p o s i t i o n  t h a t  t h e  f a i l u r e  of a b i d d e r  to  s i g n  a b i d  bond 
i n  t h e  capac i ty  of  p r i n c i p a l  c o n s t i t u t e s  a w a i v a b l e  m i n o r  
i n f o r m a l i t y  where  t h e  u n s i g n e d  bond is s u b m i t t e d  w i t h  a 
bid. F o r e s t  S e r v i c e  R e q u e s t  f o r  Advance D e c i s i o n ,  B-186926, 
J u l y  2 1 , 9 7 6 ,  76-2 CPD 6 6 .  Q u a l i t y ' s  owner  did s i g n  t h e  
b i d  a n d ,  t h e r e f o r e ,  t h e  a b s e n c e  of t h e  s i g n a t u r e  on  t h e  b i d  
bond h a s  no  b e a r i n g  o n  t h e  p rop r i e ty  o f  t h e  award .  See 
G e n e r a l  S h i p  and  E n g i n e  Works,  I n c . ,  8-184831, 55 Comp. 
Gen. 4 2 2  ( 1 9 7 5 ) ,  75-2 CPD 269. 

- 

- 

A s  to w h e t h e r  i n d i v i d u a l  s u r e t i e s  c a n  u n d e r w r i t e  t h e  
b i d  bond,  t h e  I F B  c o n t a i n s  t h e  f o l l o w i n g  p e r t i n e n t  pro- 
v i s i o n s  i n  S e c t i o n  0 0 0 0 1 ,  " B I D D I N G  INFORMATION": 

"13. NOTICE OF B I D  GUARANTEE: * * * A b i d  
g u a r a n t e e  s h a l l  b e  i n  t h e  form of a f i r m  commit- 
m e n t ,  s u c h  as  a b i d  bond,  pos ta l  money o r d e r ,  
c e r t i f i e d  c h e c k ,  c a s h i e r ' s  c h e c k ,  i r r e v o c a b l e  
l e t t e r  o f  c r e d i t  or  i n  a c c o r d a n c e  w i t h  T r e a s u r y  
Depar tmen t  r e g u l a t i o n s ,  c e r t a i n  bonds  o r  n o t e s  of 
t h e  U n i t e d  S ta tes .  * * * 

"13.1 Bid Guaran ty :  To  a s s u r e  t h e  e x e c u t i o n  
of t h e  c o n t r a c t  and  t h e  p e r f o r m a n c e  and payment  
b o n d s ,  e a c h  b i d d e r  s h a l l  s u b m i t  w i t h  i t s  b i d  a 
g u a r a n t y  bond ( S t a n d a r d  Form 2 4 )  e x e c u t e d  by a 
s u r e t y  company h o l d i n g  a c e r t i f i c a t e  o f  a u t h o r i t y  
from t h e  S e c r e t a r y  of t h e  T r e a s u r y  a s  a n  acceptable 
s u r e t y ,  o r  o t h e r  s e c u r i t y  a s  p r o v i d e d  i n  p a r a g r a p h  
11 of S e c t i o n  00001.  S e c u r i t y  s h a l l  b e  i n  t h e  sum 
of 20 p e r c e n t  o f  t h e  l a r g e s t  amount  f o r  wh ich  award 
c a n  be made u n d e r  t h e  b i d  s u b m i t t e d  * * *." 
Geronimo c o r r e c t l y  s ta tes  t h a t  n e i t h e r  t h e s e  p r o v i s i o n s  

n o r  a n y  o t h e r s  i n  t h e  I F B  s p e c i f i c a l l y  s t a t e  t h a t  i n d i v i d u a l  
suret ies  may u n d e r w r i t e  b i d  bonds .  However, s u b p a r a g r a p h  
13.1 d o e s  s t a t e  t h a t  o t h e r  s e c u r i t y  "as p r o v i d e d  i n  para- 
g r a p h  11 of S e c t i o n  00001" is a c c e p t a b l e .  Whi l e  p a r a g r a p h  
11 d o e s  n o t  d e a l  w i t h  b i d  g u a r a n t e e s ,  i t  i s  r e a s o n a b l e  t o  
c o n c l u d e  t h a t  t h e  c i t a t i o n  a c t u a l l y  r e f e r s  t o  p a r a g r a p h  13 
i n  s e c t i o n  00001 .  T h i s  is b e c a u s e  p a r a g r a p h  13  d o e s  dea l  
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w i t h  s e c u r i t y  o t h e r  t h a n  b o n d s ,  a n d  s u b p a r a g r a p h  13.1, a s  
q u o t e d  a b o v e ,  c o n t a i n s  a m o n e t a r y  r e q u i r e m e n t  c o v e r i n g  
s e c u r i t y  i n  g e n e r a l ,  n o t  j u s t  bonds .  I n  t h i s  r e g a r d ,  para- 
g r a p h  13 d o e s  p r o v i d e  f o r  b i d  g u a r a n t e e s  to  b e  " i n  t h e  form 
of a f i r m  commitment ,  s u c h  a s  a b id  bond,  pos t a l  money 
order, c e r t i f i e d  c h e c k ,  cashLer 's  check"  ( e m p h a s i s  
s u p p l i e d ) .  T h i s  p a r a g r a p h  appears  t o  provide f l e x i b i l i t y  i n  
t h e  a c c e p t a b i l i t y  o f  t h e  commitments i n  support  o f  a b i d  
g u a r a n t e e .  F u r t h e r ,  w e  have  h e l d  t h a t  s o l i c i t a t i o n s  m u s t  b e  
i n t e r p r e t e d  a s  a who le ,  c o n s t r u e d  i n  a r e a s o n a b l e  manner 
a n d ,  whenever  poss ib l e ,  g i v i n g  e f f e c t  t o  e a c h  word ,  c l a u s e ,  
or s e n t e n c e .  T a r g e t  Corp., 8-205283.2,  Augus t  24,  1982 ,  
82-2 CPD 170 ,  T h e r e f o r e ,  t h e  l a n g u a g e  i n  s u b p a r a g r a p h  13.1 
d e a l i n g  w i t h  c o r p o r a t e  suret ies  a p p e a r s  t o  be d i r e c t e d  o n l y  
to b i d d e r s  u s i n g  corporate s u r e t i e s ,  and  w e  f i n d  t h a t  
i n d i v i d u a l  b i d  bond s u r e t i e s  are acceptable t o  s u p p o r t  
Q u a l i t y ' s  b i d  bond,  

- 

Geronimo q u e s t i o n s  t h e  f i n a n c i a l  a b i l i t y  of t h e  
i n d i v i d u a l  su re t i e s  t o  meet t h e i r  p o t e n t i a l  l i a b l i t i e s .  
The Navy r e s p o n d e d  i n  d e t a i l  t o  Geron imo ' s  s p e c i f i c  a l l e g a -  
t i o n s  and c o n c l u d e d  t h a t  i t s  i n v e s t i g a t i o n  was c o n s i s t e n t  
w i t h  p r o c u r e m e n t  r e g u l a t i o n s  and  t h a t  t h e  s u r e t i e s  were 
f i n a n c i a l l y  capable of s u p p o r t i n g  t h e  bond. Geronimo d i d  
n o t  r e b u t  t h i s  Navy r e s p o n s e .  A protester h a s  t h e  b u r d e n  of 
a f f i r m a t i v e l y  p r o v i n q  i t s  case. Diesel-Electric Sales & - -  
S e r v i c e ,  I n c .  , B-206922, J u l y  27 ,  1 9 8 2 ,  82-2 CPD 8 4 ;  Keco 
I n d u s t r i e s ,  I n c . ,  B-204719, J u l y  6, 1982 ,  82-2 CPD 16.y 
c h o o s i n g  n o t  t o  r e b u t  t h e  N a v y ' s  r e s p o n s e s ,  Geronimo h a s  n o t  
a f f i r m a t i v e l y  p r o v e d  its case or m e t  i ts  b u r d e n  o f  p r o o f .  

As t o  t h e  a b i l i t y  of t h e  s u r e t i e s  t o  meet t h e  
r e q u i r e m e n t s  o f  t h e  p e r f o r m a n c e  and  payment  b o n d s ,  it m u s t  
be p o i n t e d  o u t  t h a t  p e r f o r m a n c e  and  payment b o n d s  are 
r e q u i r e d  o n l y  a f t e r  c o n t r a c t  award. These  are matters  o f  
c o n t r a c t  a d m i n i s t r a t i o n  n o t  c o g n i z a b l e  u n d e r  o u r  B i d  Protest  
P r o c e d u r e s .  J and  J M a i n t e n a n c e ,  B-202408, March 23, 1 9 8 1 ,  
81-1 CPD 219. 

Geron imo ' s  a rgumen t  t h a t  Q u a l i t y ' s  prompt-payment 
d i s c o u n t  w a s  i m p r o p e r l y  c o n s i d e r e d  i n  t h e  e v a l u a t i o n  is 
i n c o r r e c t .  The e v a l u a t i o n  of d i s c o u n t s  was p r o v i d e d  f o r  i n  
t h e  I F B  a n d ,  t h e r e f o r e ,  had  to  b e  c o n s i d e r e d .  I t  i s  w e l l  
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e s t a b l i s h e d  t h a t  a n  award m u s t  be made i n  a c c o r d a n c e  w i t h  
t h e  terms of t h e  s o l i c i t a t i o n .  S e e  Space S e r v i c e s  I n t e r -  
n a t i o n a l  C o r p o r a t i o n ,  B-207888.4,5,.6, .7, December 13, 
1982, 82-2 C P D  525, i n v o l v i n g  a similar e v a l u a t i o n  o f  
d i s c o u n t s  a f t e r  t h e  DAR change .  

I f  d i s c o u n t s  s h o u l d  n o t  have  b e e n  c o n s i d e r e d ,  t h e  
proper c o u r s e  o f  a c t i o n  now would be  t o  cancel t h e  IFB and 
gesol ic i t .  
such a c t i o n ,  b u t ,  e v e n  i f  it had ,  t h e  p r o t e s t  would be  
u n t i m e l y .  Our B i d  Protest P r o c e d u r e s  s t a t e  t h a t  protests  
i n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  agency  m u s t  be f i l e d  i n  
our O f f i c e  w i t h i n  10 working  d a y s  of i n i t i a l  a d v e r s e  agency  
a c t i o n .  4 C.F.R. § 21.2(a) (1982). Geronimo i n i t i a l l y  pro- 
t e s t e d  t h e  i n c l u s i o n  o f  t h e  d i s c o u n t  e v a l u a t i o n  clause t o  
t h e  Navy p r i o r  t o  b i d  open ing .  The Navy d i d  n o t  r e s p o n d  to  
t h i s  p ro tes t ,  and  i t  was c lear  t h a t  t h e r e  was no  i n t e n t i o n  
of c a n c e l i n g  t h e  s o l i c i t a t i o n .  We have  h e l d  t h a t  w h e r e  a n  
a g e n c y  does n o t  f o r m a l l y  r e spond  t o  a p r o t e s t  b e f o r e  b i d s  
are opened ,  t h e  o p e n i n g  of b i d s  c o n s t i t u t e s  i n i t i a l  a d v e r s e  

The p ro t e s t e r  d o e s  n o t  s p e c i f i c a l l y  a d v o c a t e  

a g e n c y  a c t i o n .  Fe rguson-Wi l l i ams ,  I n c . ;  Dunning I n d u s t r i e s ,  
I n c . ,  B-208927, November 1, 1982, 82-2 CPD 394. B i d s  were - 
opened  on  October 5, 1982. Geronimo d i d  n o t  f i l e  a p r o t e s t  
w i t h  o u r  O f f i c e  u n t i l  O c t o b e r  25,  which  is  beyond t h e  10-day 
l i m i t .  T h e r e f o r e ,  a p r o t e s t  a d v o c a t i n g  c a n c e l l a t i o n  of t h e  
s o l i c i t a t i o n  would b e  u n t i m e l y .  

The protest  is  dismissed i n  p a r t  and  d e n i e d  i n  par t .  

-+; 6 ComptrollJi d e n e r a 1  
of t h e  U n i t e d  S t a t e s  
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